
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

NBN Newstand Corp.

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  6 l I / 7 2 - 5 / 3 0 / t S .

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

5th day of September, 1980.

MFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

5th day of September, 1980, he served the within not ice of Decision by mai l  upon

NBN Newstand Corp.,  the pet i t ioner in the within proceeding, by enclosing a true

copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

NBN Newstand Corp.
c/o Murray Ra&nan & Sydney Wolen, Esqs.
50 Broadway
Ner+ York, NY 10004

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OI' T{EId YORK
STATE TN( CO}IIfiSSION

In the Matter of the Petltion

o f

NBN Newstand Corp.

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

for  the  Per iod  6 /1172-5 /30 /75 .

AtrT'IDAVIT OF MAITINC

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

5th day of September, 1980, he served the within notice of Decision by mail upon

Murray Radman the representative of the petitioner in the within proceedingr by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Mr. Murray Radman
50 Broadway
New York, lifY 10004

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petitioner.

Sworn to before me this

Sth day of September, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 5, 1980

NBN Newstand Corp.
c/o Murray Radman & Sydney l'/olen, Esqs.
50 Broadway
New York, NY 10004

Gentlemen:

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of revierl' at the administrative level.
Pursuant to sect ion(s) 1138 & L243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be comnenced
in the Supreme Court of the State of New York, Albany County, within 4 nonths
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Murray Radman
50 Broadway
New York, NY 10004
Taxing Bureau' s Representative



STATE OT' NEW YORK

STATE TAX COMMISS]ON

In the MaLter of the Pet i t ion

o f

NBN NEWSTAND CORP.

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 of the Tax law for the Periods June 1, Ig72
through May 30 ,  1975.

DECISION

NBN Newstand corp.,  c/o Murray Radman & sydney wolen, Esqs.,  50 Broadway,

New York, New York, f i led a pet i t ion for redeterminat ion of a def ic iency or

for refund of sales and use taxes under Art ic les 28 and 29 of the Tax Law for

the periods June 1, 1972 through May 30, i ,g7|.

A formal hearing was held before Nei l  Fabricant,  Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York  on  May 15 ,  7978 aL  2245 P.M.  Pet i t ioner  appeared by  Mur ray  Radman,  Esq.

The Aud i t  D iv is ion  appeared by  Peter  c ro t ty ,  Esq.  (Franc is  cosgrove,  Esq. ,  o f

counse l )  .

ISSI]ES

I.  Whether the Audit .  Divis ion properly est. imated sales taxes due where

pet i t ioner .

was used in conduct ing the audit .

ref lected the correct percentage of non-

there was

i tems.

FINDINGS OF FACT

1. 0n September 17 ,  1975, the Audit  Divis ion issued a Not ice of Deter-

mination and Demand for Payment of Sales and Use Tax Due against NBN Newstand

Corp .  (Se l le r )  fo r  the  per iods  June 1 ,1972 th rough May 30 ,  1975 in  the  amount

I I .

I I I .

taxable

a discrepancy in records of

Whether the correct mark-up

Whether the audit properly



- 2 -

o f  $ 3 6 , 7 5 4 . 1 3 ,  p l u s  p e n a l t y  a n d  i n t e r e s t  o f  $ 1 1 , 1 4 7 . 0 0  f o r  a  t o t a l  o f  g 4 7 , 3 0 1 . 1 3 ,

based upon a  f ie td  aud i t .  Pe t i t ioner  L ime ly  f i led  an  app l icaL ion  fo r  a  hear ing

with respect to the aforementioned determinat ion.

2. The auditor test i f ied that complete records were not made avai lable

to her when she conducted the audit .  She, therefore, resorted to the purchases

as  per  pe t i t ioner 's  Un i ted  Sta t .es  Corpora t ion  Income Tax  Return  fo r  1973.

There was a discrepancy between the amount of purchases shown on the income

tax return and on the bi l ls produced by pet i t ioner.  The auditor c laimed that

61  percent  o f  purchase invo ices  were  miss ing .  A  tes t  o f  purchases  was made

for the period October 1, 7973 to September 30, 1974 to determine what percentage

of the total  each category of purchases const i tuted. The taxable purchases

were  pro jec ted  to  be  55  percent  o f  to ta l  sa les .  Tak ing  the  taxab le  purchases

(assuming 25 percent of ice cream as taxable and 75 percent of the miscel laneous

category as taxable),  the auditor marked ice cream up 33 percent and miscel laneous

35 percent  to  a r r i ve  a t  to ta l  ad jus ted  taxab le  purchases  o f  $941,134.00 .

3. Witnesses for the pet i t ioner test i f ied that about 75 percent of the

pet i t ionerrs business during the audit  per iod was in the sale of newspapers

and magazines. The chief c irculat ion inspector for the New York Dai ly News

tes t i f ied  tha t  he  was fami l ia r  w i th  the  loca t ion  o f  pe t i t ioner 's  newstand l

tha t  pe t i t ioners  so ld  "approx imate ly  be t te r  than $30,000.00"  wor th  o f  newspapers

a  week l  tha t  about  70  percent  to  75  percent  o f  pe t i t ioner ts  to ta l  sa les  were

attr ibut.able to newspapers and magazines; and that the markup in the type of

candy store operated by pet i t ioner was between 18 percent and 22 percenL. The

pres ident  o f  the  pe t i t ioner  corpora t ion  tes t i f ied  tha t  95  percent  o f  h is  sa les

were newspapers and magazines I  that he was not asked to present al l  of  the



b i I Is  fo r  purchases

the Kings Highway,

percent .

-3 -

of merchandise; that the

Brooklyn, New York area

markup in his type of business in

was between 18 percent and 22

CONCIUSIONS OF IAW

A. That since there was a discrepancy between the amount of the purchases

in the records and those reported on pet i t ioner 's Federal  income tax return,

i t  was proper to est imate the total  taxable sales in accordance with standard

procedures  o f  the  Aud i t  D iv is ion  (sec t ion  1138(a)  o f  the  Tax  law) .

B. That based upon credible evidence, a fair  and reasonable percentage

of non-taxable sales in this case is deemed to be 65 percent rather than 45

percent as determined on the audit .

C. That a fair  and reasonable mark-up in the instant case is deemed to

be 22  percent  fo r  c igare t tes  and 25  percent  fo r  c igars .

D. That the Audit  Divis ion is directed to recompute the sales tax in

accordance w i th  Conc lus ions  o f  Law t tB t t  and t tC" ,  supra .

E. That the pet i t ion of NBN Newstand Corp. is granted to the extent of

Conc lus ions  o f  Law I 'B" ,  "C"  and "D" ,  supra  and is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

S;i:P u 5,|980
ATE TAX COMMISSION


